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Select Committee into Elder Abuse — Final Report — 
“‘I never thought it would happen to me’: When trust is broken” — Motion 

Resumed from 18 September on the following motion moved by Hon Nick Goiran — 

That the report be noted. 

Hon ALISON XAMON: When I was last addressing the chamber on this issue, I was talking about the particular 
findings in chapter 6 of this report around access to justice for older people experiencing elder abuse. I was 
explaining how the committee had received evidence that, unfortunately, older people in Western Australia were 
finding it very difficult to receive appropriate legal advice to find out whether they were being subject to elder 
abuse. There was often a lot of confusion from people about whether what they were being subjected to constituted 
abuse, and most certainly they had difficulty getting advice about how to deal with problems, particularly with 
their adult children trying to access their money, through either straight-out theft or sometimes more insidiously 
through abuse of things like powers of attorney. We found that there is a centre of excellence in the community 
legal sector, the Northern Suburbs Community Legal Centre, which has set up an older adults legal service to 
specifically look at issues of elder abuse. It has been undertaking, and continues to undertake, some really proactive 
and quite admirable initiatives in the community. As well as offering advice to people who come to the centre for 
assistance, it is also able to offer community outreach, running community workshops to bring older people together. 

The DEPUTY CHAIR: Hon Alison Xamon. 

Hon ALISON XAMON: These workshops ensure that people are able to proactively take measures to best protect 
their money and assets, and to be aware of the warning signs of inappropriate conduct by family members and 
others that would effectively constitute elder abuse. At the time of the inquiry, the committee found that there was 
a huge problem with the lack of access to specialised legal services across Western Australia. Effectively, only 
people who happen to live within the northern suburbs catchment—what a fine place to live, by the way—are able 
to access this particular resource. This is a problem for other community legal centres that want to refer people to 
the service to get assistance, but the centre was not funded to take people beyond the northern suburbs. It is also 
a problem for Advocare, the organisation specifically funded by the government to be the first port of call for 
people to find out more about the risks of elder abuse and the possibility of referral. Advocare was able to refer 
someone who lived in the northern suburbs, but otherwise was not able to access the Northern Suburbs Community 
Legal Centre. Recommendation 13 in the report states — 

The Government ensure that every older person in Western Australia, regardless of where they reside, 
has access to specialised community legal services which provide advocacy and advice on elder abuse. 

As I started to comment before we ran out of time last week, I was pleased to see that this government, following 
some of the recommendations of this very important report, had established an elder abuse unit within Legal Aid WA, 
and this unit was to provide specialist services to prevent and raise awareness of elder abuse, and to safeguard the 
rights of older Western Australians. The staff at the elder abuse unit will include family violence lawyers, to help 
older people get restraining orders if they have been victims of violence at the hands of family members; and 
lawyers who specialise in civil law, to help older people who have been victims of “assets for care” arrangements 
or have been forced to use their home as security for a loan to their adult children. Unfortunately, the committee 
heard far too much evidence about how often those scenarios occur. Honestly, that is very distressing. The elder 
abuse unit will also include family lawyers, to help older people get orders enabling contact with grandchildren if 
adult children are unreasonably withholding contact. Legal Aid has also said that its Infoline receives thousands 
of calls each year about elder abuse. 

Legal Aid WA has been able to provide these sorts of services for some time. However, the committee received 
evidence that the provision of those services is nowhere near sufficient. Precious few people have been able to access 
the good services that are provided by Legal Aid WA. In April, Legal Aid WA announced that it had decided to 
better coordinate its services by creating a seniors’ rights and advocacy service. That service will provide free legal 
advice and assistance to older people who have experienced or are at risk of experiencing elder abuse, and 
coordinate and triage elder abuse services that are provided across all the practice areas at Legal Aid WA, such as 
family and domestic violence, family law and civil law. 

It is important that we are proactive and help people plan for their future by providing them with appropriate advice 
about enduring powers of attorney and enduring powers of guardianship, and advance health directives. I will go 
into detail about that at a future time, because that is part of the important work that is contained within this report. 
I am still waiting to see any reform from this government in that area. I hope we will see that reform sooner rather 
than later, because the evidence to the committee was that it is a huge problem, on which we need to do some 
urgent work. It is good that Legal Aid WA has found a better way to provide those services. However, members, 
even though I am glad that Legal Aid WA has decided to coordinate a lot of the services that it delivers and is 
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looking at potentially providing additional support to enable people to be better prepared for their future, it is 
nowhere near close to meeting recommendation 13 of the committee. 

The committee found that community legal centres are the best avenue by which to deliver these services. That is 
because community legal centres can be, and are, localised. That means that, regardless of whether a person lives 
in Bunbury, Albany or the Kimberley, they are able to access a service close to where they live. It is often difficult 
to access legal advice and assistance through Legal Aid WA. In any event, the additional funding that has been 
invested in Legal Aid WA is not sufficient to meet the community demand, which the committee found will 
continue to escalate. I want to put on the record that, unfortunately, we are yet to see full implementation of 
recommendation 13. We need additional investment into our community legal centres to ensure they have the capacity 
to assist people who are experiencing elder abuse or at risk of experiencing elder abuse and turn up at their door. 

We need to have a broader discussion about the delivery of legal services in our community legal centres. Over the 
decades, the CLCs have moved to various models of centres of excellence. That has worked well. In the past, we had 
the employment law centre. I note that that is about to merge. I was the chair of that centre at one time. We also had 
the mental health law centre, which is about to merge. I worked as a pro bono lawyer at that centre. The women’s 
law centre is also a centre of excellence. I was on the committee of that centre. That range of specialist CLCs has 
served the community well. The northern suburbs specialist service has also been a specific centre of excellence. 
However, regardless of whether CLCs work on a hub-and-spoke model, with a specialist service that is equipped 
to provide assistance to all CLCs, or whether they work under a model of referral pathways into one service, we 
still have not funded our CLCs sufficiently. We need to be mindful of that. CLCs usually run on an absolute 
pittance. Our CLCS are probably one of the most poorly funded organisations in the not-for-profit sector. The 
federal government has seen fit to slowly withdraw funding to CLCs. The CLCs are constantly stretched. The good 
lawyers who work in our CLCs are not paid anywhere near what they would get if they were working as lawyers 
anywhere else. The government pretty much has an exploited workforce, so it is value for money. It would be 
worth looking at investing more funding in our CLCs. 

The DEPUTY CHAIR (Hon Adele Farina): Hon Alison Xamon. 

Hon ALISON XAMON: We need to raise awareness of elder abuse. The concerns about the increasing rate of 
elder abuse have been realised. We need to provide a commensurate level of funding to ensure that people can 
seek legal advice readily and easily. The committee found that CLCs are the best way to deliver these services. 
Therefore, I am very glad that some effort has been put into Legal Aid WA, because Legal Aid WA is often the 
first port of call for people who seek assistance. I also note that Legal Aid WA has been one of the main referral 
pathways to CLCs in a range of areas. We need to ensure that our CLCs are well equipped to deal with elder abuse 
issues. If people are able to seek remedy or obtain the appropriate level of advice and support, ideally that will 
help prevent elder abuse from occurring in the first place. That is obviously the best outcome. People want to be 
able to maintain their family and their relationships with their family. People do not want to lose all their money. 
Therefore, it is desirable that the government initiates additional funding in this area. I am waiting to see some 
progress on this matter. I am also waiting to see the implementation of recommendation 13 of the committee. 

Hon NICK GOIRAN: On previous occasions, I have worked my way through the final report of the Select Committee 
into Elder Abuse and have looked to address each of the 10 terms of reference that were addressed by the committee 
that was established on 13 September 2017. I have previously undertaken the task of outlining the work of the 
committee under its first four terms of reference—namely, to determine an appropriate definition of elder abuse; 
to identify its prevalence; to identify the forms of elder abuse, including but not limited to neglect; and to identify 
the risk factors. As we consider this report, I am making my way through the fifth term of reference, which is to 
assess and review the legislative and policy frameworks. I have had two opportunities to do so—on 7 August and 
14 August this year. On 14 August, we considered the work done by the committee to identify problems with 
enduring powers of attorney. Unfortunately, enduring powers of attorney are often misused and older people, 
particularly those being financially abused, do not know who can help them. The Office of the Public Advocate 
has a statutory obligation to investigate when a person with a decision-making disability may be at risk. It also acts 
as the last resort guardian and it endeavours to provide information to the community. Indeed, the committee was 
told that the Public Advocate would investigate concerns raised by the State Administrative Tribunal, or by the 
community or by the Western Australia Police Force. Those concerns would be around the risk of abuse. Indeed, 
the Public Advocate will advocate whether it needs a substitute decision-maker. The risk of people making a false 
allegation about someone having a decision-making disability does exist, but we were told that the assessment 
process is rigorous enough to determine this. 

The Public Trustee does not have a direct involvement with elder abuse cases. It is generally involved after the 
State Administrative Tribunal has made an order about an administrator of an elder person’s estate. It was 
interesting for the committee to learn that there is no penalty when an attorney misuses an enduring power of 
attorney, only if record-keeping duties are not fulfilled. The Public Advocate thinks there should be a penalty for 
misuse, but the Public Trustee is concerned that people will not want to do an EPA in the first place if those 
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penalties exist. The Australian Law Reform Commission did not advise that a specific offence be created, but 
instead that state administrative tribunals around the nation be given power to order compensation for misuse of 
enduring powers of attorney. Finding 40 at page 83 of the select committee’s report states — 

The State Administrative Tribunal could be given jurisdiction to hear claims for compensation for the 
misuse or abuse of a power of attorney. 

Recommendation 21 from the committee was — 

The Government review the Guardianship and Administration Act 1990 with a view to giving the  
State Administrative Tribunal jurisdiction to order compensation for the misuse or abuse of a power of 
attorney. 

The government response to that recommendation is that it is under further consideration, and its response reads — 

Section 107(1)(a) of the Act requires the donee of a power of attorney to “exercise his powers as attorney 
with reasonable diligence to protect the interests of the donor and, if he fails to do so, he is liable to the 
donor for any loss occasioned by the failure”. Where a donee’s misuse or abuse of a power of attorney 
results in loss, the donor must currently bring a civil action in order to obtain compensation. 

The Government recognises that SAT is generally a cheaper, simpler and quicker option than litigation 
in the Court system, and giving SAT the jurisdiction to order compensation may appear to provide a less 
burdensome avenue for a donor to receive compensation. However, further consideration is required as 
to whether SAT is the appropriate forum to deal with property matters that give rise to potentially complex 
evidential issues. 

In addition, the extent to which a State Parliament may confer jurisdiction on an administrative tribunal 
such as SAT has recently been brought into question. Significantly, the High Court recently delivered 
the decision of Burns v Corbett [2018] HCA 15, which determined that State tribunals do not have 
jurisdiction to hear matters between residents of different States. Since then, SAT has handed down 
a decision, GS [2018] WASAT 72 (delivered on 1 August 2018), dismissing an application made by 
a resident of New South Wales to have the donee of an enduring power of attorney produce his records, 
where the relevant donor and donee were both residents of Western Australia. In its decision, SAT noted 
that it did not constitutionally have the jurisdiction to hear the matter. 

The Government understands the importance of enabling donors to easily obtain compensation and of 
holding donees financially accountable for misuse or abuse of a power of attorney; however, in light of 
the above jurisdictional difficulties further consideration is required to determine how best to address 
these concerns. 

The Government notes this recommendation for review at a later stage when the issue of SAT’s jurisdiction 
is dealt with. 

That was the response of the government to recommendation 21 of the committee. It makes some very good points, 
but I now make this point: that government response was provided quite some time ago. In fact, today’s notice 
paper helpfully sets out under “Consideration of Committee Reports” that the government response was tabled on 
20 November 2018—10 months ago. Ten months ago the government informed this place that that matter required 
further consideration. It would be useful if the government could update the chamber on the status of that further 
consideration: Who has considered this matter over the past 10 months? Has the consideration been concluded? 
What is the outcome of that consideration? Will the government now look to empower the State Administrative 
Tribunal with that extra jurisdiction? If not, how does it intend to deal with the matter that has been set out by 
the committee for enduring powers of attorney and the capacity for people to obtain compensation following 
their misuse or abuse? That is worthy of a response from the government, so I bring it to the attention of the 
senior members of the government in the chamber and encourage the government to provide a response, perhaps 
during the consideration of this committee report or perhaps it might manifest itself in the form of a brief ministerial 
statement tomorrow. 

The committee also looked at whether it was beneficial to create an offence within the Guardianship and Administration 
Act 1990. Finding 41 on page 83 of the select committee’s report states — 

The creation of an offence for a donee of an enduring power of attorney who does not comply with their 
obligations in section 107 of the Guardianship and Administration Act … 

Hon KYLE McGINN: I rise today to talk a little about the final report of the Select Committee into Elder Abuse 
titled “‘I never thought it would happen to me’: When trust is broken”. I have spoken on this previously, but I have 
found an interesting part in the report that I need to get on the record. Page 5 of the report refers to retirement and 
lifestyle villages. The committee wrote quite an interesting piece. One issue in regional areas is whether we have 
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enough in the smaller towns and how they are serviced. In metro areas, for example, Silver Chain offers quite a big 
service, whereas in regional areas it is a bit small. Paragraph 1.39 of the committee’s report states — 

The Committee received a submission signed by residents of retirement villages who raised concerns about 
the management of their property and the fees collected as part of their residential contract. The Committee 
heard that it is common practice within retirement villages to charge a levy of ‘deferred management 
fees’ and to charge residents a percentage fee of the individual’s pension or income … 

It is quite scary to think there are private operators out there that are offering a service but are also accessing the 
pensions or incomes of elderly people. Finding 3 states — 

Whilst unconscionable contracts or unfair or deficient management practices in retirement or lifestyle 
villages can have devastating effects on older people and require further investigation, such circumstances 
do not fall within the definition of elder abuse and are outside the terms of reference for this inquiry. 

I have no doubt that if it were further delved into, there would be definite cases of people paying a little too much 
or a little too much being taken out for services that would be inadequate. 

The question that I am left to ponder is: where is the regulation to ensure that this does not happen? A really good 
retirement village has just opened in Kalgoorlie called Pringle Village. It is run by the Masons in Kalgoorlie. It 
has many villages, including one in Coolgardie, but its main one is now Pringle Village. I have to say that it is an 
outstanding village. It has been well designed. It has been designed in a way that is all about the care for the people 
who are there. These are people who want to live and die in Kalgoorlie. They now have that opportunity, and they 
are looked after very well by that organisation. I question how many people do not fall within that and are in 
organisations run by other private operators that do not quite take the care or the time needed. 

Although the committee had a little dabble into it, it probably wanted to look further but found itself questioning 
the terms of reference. Looking through the committee’s report, its terms of reference were broad. It had a lot to 
look into. I would be interested in having a bit more of a look into these retirement and lifestyle villages. Many of 
them are popping up now. Every day, people are asking for more accommodation and lifestyle villages, particularly 
in regional Western Australia in places such as Mt Magnet, Cue and Meekatharra. People who have lived there 
most of their lives do not want to leave because services are not there. They could find themselves falling victim 
to an opportunistic businessperson. I am glad the committee had a look at it. I am a little disappointed it did not 
look further, but it had to stick to its terms of reference. I look forward to seeing more on this in the future. 

Hon ALISON XAMON: I thank the honourable member for his comments about retirement and lifestyle villages. 
It is important to provide a little explanation. It is absolutely the case, as it says in the report, that the committee 
received evidence from a number of people who were very concerned about the issue of unconscionable contracts 
within retirement and lifestyle villages. The concern was that this potentially fell within the scope of the inquiry 
because we are talking about people who are uniformly older people. There was a deep concern that they were being 
subject to deeply unscrupulous and exploitative behaviours as a result of practices by owners and managers of various 
retirement villages. The beginning of the report relates to the establishment of the committee by this Parliament. 
Unfortunately, it was way beyond the scope of the committee’s terms of reference to look at unconscionable contracts 
within retirement villages. The report points out that the committee was of view that this absolutely warranted 
further investigation. 

As the committee canvassed extensively in chapter 2 of its report, there was a lot of discussion about what constitutes 
elder abuse. The committee was presented with a number of different definitions. After taking into account extensive 
submissions, including international evidence and other work that has been done around this, the committee’s 
agreed finding was — 

Elder abuse is defined as a single or repeated act, or lack of appropriate action, that occurs in 
a relationship … where there is an expectation of trust and where that action causes harm or distress to 
the older person. 

Members need to be mindful that it came down to relationships that have an expectation of trust. Elder abuse, for 
example, does not involve a complete stranger stealing from an older person. That is not elder abuse—it is abuse 
towards an older person, but it is not elder abuse. Likewise, an unconscionable contract is a contract that may have 
been able to be instigated on someone because of their vulnerabilities, including the fact they are old. That in itself 
does not constitute elder abuse. Even though significant evidence was tendered to the committee related to 
concerns about unconscionable contracts in some retirement villages, it was unfortunately way beyond the scope 
of what the committee was able to look at. 

I would of course remind members that towards the end of last year—it would have been November or December; 
I cannot quite remember—I moved a motion in this place calling on the government to urgently deal with a second 
tranche of reform that is required for retirement villages. That was precisely because this is such a huge issue. To 
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refresh members’ memories, there was an important significant tranche of reform back in 2012 about the way 
retirement villages operated. Unfortunately, we are still waiting, seven years later, for that anticipated second 
tranche of reform. I am aware that the minister responsible—in this instance it is Minister Bill Johnston—has been 
working with retirement village associations and has been undergoing a consultation process to try to ensure that 
we will see those reforms. We were originally told we would be able to see those reforms towards the end of this 
year. It would seem that that is not necessarily going to happen, although I note the other place seems to be bringing 
in a suite of legislation now that it is no longer dealing with the voluntary assisted dying legislation. Nevertheless, 
I am yet to see whether those reforms, which we were promised, will be forthcoming. 

I want to explain a little more about why dealing with this issue, although it was absolutely part of submissions, 
was not able to be part of the terms of reference and hence consideration by this committee. It is a really important 
issue. If we do not address issues of unconscionable contracts around retirement villages, more problems will 
emerge around this, not fewer, because the population is ageing and retirement villages are increasingly a popular 
option for people as they downsize in their later years. I think that reinforces why it is important that the minister 
bring forward these reforms after having appropriately consulted, but sooner rather than later. I certainly hope we 
will see it in this term of government. The year 2012 is a very long way away now and it has been too long since 
we have seen the second tranche of promised reforms. I know people within the Australian Retirement Villages 
Residents’ Association are getting increasingly frustrated. I thank the member for drawing our attention specifically 
to the provisions of retirement and lifestyle villages on page 5 of the report. It is an important issue. Let us hope 
we see the promised reforms sooner rather than later. 

Hon PIERRE YANG: I, too, would like to make a short contribution to the very good report titled ‘“I never 
thought it would happen to me’: When trust is broken”. I mentioned the use of powers of attorney last Wednesday. 
Today I want to talk about another very important issue mentioned in chapter 8 of the report concerning banks and 
financial elder abuse. The Select Committee into Elder Abuse looked at financial abuse and notes that it is the 
most prevalent form of elder abuse. The committee referred to 10 forms of financial elder abuse: abusing power 
of attorney; pressure, threats and intimidation; fraud and scams; abusing family agreements; improper use of funds; 
theft; inheritance impatience; guarantors gone wrong; failure to provide promised care; and emotional blackmail. 

In my previous work as a legal practitioner, I came across a number of legal cases for which I had to provide advice 
on guarantor documents. There were cases in which a partner of a couple was providing a guarantee agreement to 
the other and cases in which parents were providing guarantees to children. The dynamics of that relationship can 
be fairly tricky when providing advice about power of attorney or enduring power of attorney. One can never know 
what happens behind closed doors before they arrive at the office. However, there may be indicators of how 
genuine the request is for legal advice concerning enduring power of attorney. The same can apply when people 
see a practitioner for advice on a guarantor agreement and the legal practitioner will have to sign the independent 
legal advice certificate. In my experience, I always ensured that I spoke with the person requiring the legal 
certificate by themselves. By themselves, I mean a single person. If two parents came into my office seeking advice 
on a document I would, unfortunately, have to tell them that I could see only one of them to ensure there was 
absolute impartiality in that legal advice. I could, therefore, at least in my mind, assess the situation to ensure that 
the interest of the person requesting that legal advice was always protected. 

I have read the subsequent passages of the report, which referred to banks and how they can respond to financial 
elder abuse. During my practice, which was about 10 years in the legal profession, I noticed an increasing trend of 
people seeing legal practitioners for advice on guarantor agreements. I noticed that more and more banks were 
requiring that people providing guarantees for their families, relatives or children seek independent legal advice. 
It is very important that be noted. I also wish to echo what the select committee said about the Australian Law Reform 
Commission’s recommendations in its final report concerning what banks can do. The committee notes in its report — 

• Banks and other financial institutions should be required to take reasonable steps to prevent the 
financial abuse of their customers. 

• Staff should be trained to identify the signs of financial elder abuse and this training should be mandatory. 
• In some circumstances, banks should be required to report elder abuse to the relevant authority, such 

as a Public Advocate or Public Guardian. 
• Banks should increase protections around forms that give third parties authority to operate on an 

account, such as requiring a witness or a declaration to be signed. 
• Banks should provide more community education and awareness of financial elder abuse and online 

banking safety 
I wish to thank Hon Nick Goiran, Hon Alison Xamon and Hon Kyle McGinn for their contributions and interest 
in this report, and I will continue my contribution another day. 
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Hon KYLE McGINN: I was having another breeze through an interesting part of the report headed 
“Aboriginal communities” on page 29. Again, the committee found this issue quite difficult. It seems, firstly, that it 
was quite difficult to garner many submissions, which surprises me because I know, for example, that there is the 
Bega Garnbirringu Health Service in Kalgoorlie, which works very strongly in the Aboriginal health space. I have 
no doubt it is the type of organisation that would have something to say on this matter. Were any invited to submit? 
Hon Alison Xamon: Yes. 
Hon KYLE McGINN: How many? 
Hon Alison Xamon interjected. 
Hon KYLE McGINN: I thought Hon Alison Xamon would know. I assume Bega was sent a request to put in 
a submission but, unfortunately, no-one put one in. I will continue my remarks next time. 
The CHAIR: Unfortunately, we are interrupted by our temporary order, so consideration of that matter will be 
adjourned to the next sitting. 

Consideration of report postponed, pursuant to standing orders. 
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